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: STATEMENT OF QUESTIONS PRESENTED 


. The questions presented are: 


1. Whether in a personal injury case the defendant was entitled 
to a directed verdict because the plaintiff's evidence showed she was 
4 guilty of contributory negligence which was a proximate cause of her 
< injury. 7 

2. Whether in a personal injury case based on a fall, on a stair- 
way, the plaintiff should be permitted, over objection, to introduce 
evidence that the stairway was dark when it was observed two or three 
days after the fall? 


3. Whether in such a case the D. C. Housing Regulations with 
respect to illumination of stairways in rooming houses should be 
admitted into evidence over objection where the owner of a residence 
on November 29, 1955, rented rooms to five persons ? : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,421 


ELLEN LEWIS, | 
Appellant, 
v. 


ETHEL CHAPMAN, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTION 


The District Court had jurisdiction of this action by reason of the 
complaint filed therein (J. A. 1) by Appellee for damages for personal 
injuries allegedly sustained by Appellee in the District of Columbia as 
a result of negligence of the Appellant, both parties being residents of 
said District, and by reason of Title II, sections 305 and 306, District 
of Columbia Code, 1951 edition. 
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This Court has jurisdiction of this appeal to review the judgment 
of the United States District Court for the District of Columbia (J. A. 6) 
by virtue of Title 28, section 1291, United States Code and Title I, 
section 101, D. C. Code, 1951 edition. 


STATEMENT OF CASE 


Appellee sued Appellant for damages for personal injuries sus- 
tained November 29, 1955, in a fall upon a common stairway in Appel- 
lant's premises which Appellee alleged were operated by Appellant as a 


public rooming house (J. A. 1). The negligence claimed was permitting, 


creating and maintaining a dangerous and defective condition, on the 
common stairway and in the premises, to-wit, inadequate illumination 
and failing to obtain a rooming house license and comply with regulations 
governing rooming houses as to illumination. 


Appellant admitted that Appellee was renting a room from Appel- 
lant at the time of her fall, denied operating the premises as a public 
rooming house, denied the allegations of negligence and denied that 
failure to obtain a license and inspection was the proximate,cause of 
Appellee's injury. A further defense asserted was contributory negli- 
gence of Appellee in descending the stairway carelessly and failing to 
switch on lights provided by Appellant to illuminate the part of the 
premises where Appellee fell (J. A. 2-5). 


The case was tried by the Court and a jury. The Appellee's evi- 
dence was as follows: 


The Appellee rented a room from Appellant on the third floor of 
Appellant's residence at 2027 "P" Street, N. W., District of Columbia, 
and occupied it for one week in August 1955, and during the period 
October to November 29, 1955, inclusive, she rented and occupied a 
room on the second floor of the same premises (J. A. 8, 13, 14). There 
were five roomers occupying the premises besides the owner on 
November 29, 1955 (J. A. 8). She used the same stairway in entering 
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and leaving the house and in going to and from her room in the premises 
in both August and November 1955 (J. A. 13). The stairway contained 
about twelve steps with a landing 3 feet square about 1 or 2 steps from 
the bottom (J. A. 8). The stairway and the first-floor hall at and near 
the bottom of the stairs were dark except when illuminated by electric 
lights during her entire stay there in August and November 1955 

(J. A. 13, 14, 16). | 


There were two electric lights on the first floor: One beside the 
front door about 10 feet from the bottom of the stairs controlled by a 
switch by the front door and also by another switch on the second floor, 
and a light directly over the landing, controlled by a switch on the wall 
beside the landing (J. A. 13, 14). This lighting arrangement existed at 
all times Appellee lived in the premises in August and November 1955, 
including November 29th (J. A. 13, 14). The switch beside the stairway 
landing was located on the right-hand side of the stairway as one de- 
scended the stairs, and was within Appellee's reach as she stood on the 
landing (J. A. 14). If she had turned on this light the landing would have 
been lighted at the time she fell, but she did not turn on the switch 
(J. A. 13, 14, 15). i 


On November 29, 1955, about 10:00 o'clock a.m., Appellee left her 
room on the second floor of the premises, switched on the light which 
lighted the top of the stairs, and walked down the stairs about 9 or 10 
steps to the landing and, standing on the landing, assumed there was one 
step down and stepped off into space and fell, injuring herself (J. A. 8,.9). 
The stairway and the first floor hall were dark (J. A. 15). Appellant 
was carrying her purse over her left arm and a bag of trash, including 
an electric toaster and cord, in her left hand. Her right hand was free 
(J. A. 9, 16). | 


NELLIE WOLSONCROFT testified that she went to the Appellant's 
premises to visit Appellee about 2:00 o'clock p.m. a few days after Ap- 
pellee's injury (J. A. 17, 18, 19, 20). She was permitted to testify, over 
objection of Appellant's counsel, that on that visit, after she entered 
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the front door, the premises were so dark she could not tell where she 


was. 


Appellee put in evidence, over objection of Appellant's counsel, 
sections 1102 (r r), 2409 and 3204 of the Housing Regulations of the 
District of Columbia, which are set forth below, relating to lighting of 
halls and stairways in rooming houses. (J. A. 22, 25). 


Appellant moved for a directed verdict at the close of Appellee's 
case on the ground that Appellee was contributorily negligent as a 
matter of law on the basis of Appellee's evidence. The Court denied the 
motion (J. A. 26-7). 


Appellant's evidence was as follows: 


Premises 2027 "P" Street, N. W., is Appellant's residence in which 
she had rooms available for rent to five persons in November, 1955 
(J. A. 27-33). Sometimes there were five roomers there, sometimes less 
(J. A. 27-33). November 29, 1955, there were five roomers occupying the 
premises, including Appellee, but the rooms were rented for only two 
weeks. In August 1955 only three roomers were there (J. A. 27, 33). 


The bottom of the stairway from the first floor to the second floor 
of the premises was about 12 to 15 feet from the light near the front 
door (J. A. 36). . The landing or platform was located 2 steps from 
the bottom of the stairs (J. A. 34). The arrangement of the stairway 
and lighting of the first floor hall, stairway and landing was the same on 
November 29, 1955, as it had been during Appellee's stay there in 
August 1955 and November 1955 (J. A. 28,.30). 


The sources of light for the stairway from the first to the second 
floor were natural light from a skylight and the front door, and an 
electric light near the front door, an electric light on the second floor, 
and an electric light directly above the stairway landing. The light 
near the front door and the light on the second floor were controlled by 
two-way switches, so that either of them could be turned on from both 
the first and second floors (J. A. 34, 35). The light at the stairway 


+) 


landing was controlled by a switch on the wall at the landing. This 
switch was about 3 feet above the floor of the landing and was on the 
right side of a person descending the stairs (J. A. 34, 35). There was a 
handrail on both sides of the stairway (J. A. 36). 


There was some natural light on the stairway. The light on the 
second floor lights up the stairway and landing. Use of the light at the 
landing makes the light brighter and completely illuminates the stairs 
(J. A. 35, 36, 38-39). 


When Appellant rented a room to Appellee, Appellant showed Ap- 
pellee where all the lighting apparatuses were and cautioned her then 
and numerous other times before November 29, 1955, to. turn on the 
lights when she went up and down the stairs (J. A. 27, 31, 32). 


The light at the stairway landing or platform was functioning 
properly all the time Appellee was living in the Een e es including 
November 29, 1955 (J. A. 28, 30, 38). 


The Court then submitted the case to the jury with instructions 
which included the Housing Regulations above referred to and set forth 
below. A verdict was returned in favor of Appellee and from the judg- 
ment entered upon the verdict (J. A. 6, 39-41) this appeal is taken. 


STATUTES AND REGULATIONS INVOLVED 


Title 5, section 312, D. C. Code, 1951 edition: 
"As used in sections 5-301 to 5-312 sealed 


"(b) The term 'rooming-house’ means a building 
in which rooms are rented and sleeping quarters 
provided to accommodate ten or more persons, 
not including the family of the owner or lessee." 


. Housing Regulations, sections 1102 (r r), 2409 and 3204: 


Section 1102 (r r): "A rooming house means 
any building or part thereof other than a hotel 
containing sleeping accommodations occupied 
for a consideration by or offered for occupancy 
for a consideration to five or more persons who 
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are not members of the immediate family of 

the owner or lessee of such building or part 
thereof and which accommodations are not under 
the exclusive control of the occupants thereof." 


Section 2409: "The hallways and stairways used 
in common with the occupants of more than one 
habitation and other common space shall have 
adequate lighting facilities in good condition at 
all times."’ 


Section 3204: "The artificial illumination of 
stairs and hallways shall be arranged and main- 
tained to provide illumination from sunset to 
sunrise and at other times when daylight does 

not provide illumination of an intensity of at 

least six foot candles at the tread and floor level." 


STATEMENT OF POINTS 


1. The trial court erred in denying Appellant's motion for a 
directed verdict. 


2. The trial court erred in admitting into evidence, over Appel- 


lant's objection, the testimony of NELLIE WOLSONCROFT in regard to 
lighti ng conditions in Appellant's premises at a time subsequent to 


Appellee's injury. 


3. The trial court erred in admitting into evidence the D. C. 
Housing Regulations with respect to Rooming Houses, and in instructing 
the jury as to the effect of said Regulations. 


SUMMARY OF ARGUMENT 


1. Appellee's suit was based on alleged negligence of the owner 
of a residence in failing to provide adequate lighting for a common 
stairway on which appellee fell while residing there as a tenant. One 
defense was contributory negligence. Appellee was the sole witness of 
her fall. Her uncontradicted evidence was that she descended a dark 
stairway which she used practically every day and with which she was 
familiar, failed to turn on an easily accessible electric light switch 
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beside her which she knew would adequately light the bottom of the 
stairs, stepped off the bottom one or two steps into darkness assuming 
there was only one remaining step, injuring herself. Her uncontradicted 
evidence showed she was guilty of contributory negligence as a matter 
of law which barred her recovery. The trial court should have granted 


Appellant's motion for a directed verdict at the close of Appellee's evi- 


dence. 


2. A witness offered by Appellee was permitted, over objection by 
Appellant, to testify that the place where Appellee fell was dark when 
the witness visited the premises some time after Appellee's fall, a date 
she could not identify but which was shown by other evidence introduced 
by Appellee to have been about two days after Appellee's injury. This 
testimony had no relation to the issues in the case, was too remote, and 
should have been excluded. 


3. Appellant's residence, where Appellee's injury occurred, was 
not a "rooming house," as rooms were being offered or rented to only 
five persons at or prior to the time of Appellee's fall. It was error for 
the trial court to admit in evidence, and instruct the jury concerning, 
the D. C. Housing Regulations in regard to illumination of stairs and 
hallways in rooming houses. 3 


ARGUMENT 


I 
THE APPELLEE'S UNCONTRADICTED EVIDENCE PROVED 
HER GUILTY OF CONTRIBUTORY NEGLIGENCE AND 
ENTITLED APPELLANT TO A DIRECTED VERDICT. 

The Appellee's uncontradicted evidence was that she had resided 
in a room rented from Appellant in Appellant's house for one week in 
August 1955 and from October 29, 1955, to and including November 29, 
1955 (J. A. 8, 13, 14); that during November 1955 she occupied the 
second floor front room, using the same stairway to go up and down 
when she entered the house to go to her room (J. A. 13); that there 
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was a light controlled by a switch on the second floor which lighted the 
top of the stairs, a light near the front door about 10 feet from the bot- 
tom of the stairs controlled by a switch on the second floor and also by 
a switch near the front door on the first floor (J.A. 13, 14); that the 
Stairs had about 11 steps and a landing 3 feet square one or two steps 
from the bottom; that there was another electric light directly over the 
landing and a switch for its operation located on the wall right at the 
landing and was on the right side of a person descending the stairs 
(J.A. 8, 14); that during November 1955, and on November 29, 1955, 
the stairway was dark in the daytime when not lighted by artificial light 
(J.A. 8, 15, 16); that the arrangement of electric lights and switches 
on the first and second floors and at the stairway above described was 
the same all the time she resided at the Appellant's house (J.A. 13, 14); 
that on November 29, 1955, about 10:00 o'clock a.m., she came out of 
her room on the second floor, switched on the light which lighted the 
top of the stairs and went down nine or ten steps to the landing near the 
bottom and standing on the landing in the darkness (J. A. 8, 9) assumed 
there was one step down and stepped off into space and fell, injuring 
herself; that she thought there was one step but testified in a deposition 
taken March 9, 1956, that there were two (J.A. 8, 15); that when she 
was Standing on the landing there was a light over the landing and a 
Switch on the wall on her right side, alongside the landing, with which 
she could have turned on the light and illuminated the landing but she 
did not turn on the switch (J.A. 14, 15) and stepped off the last two or 
three steps into darkness, injuring herself (J.A. 8, 14, 15). 


The question of contributory negligence is ordinarily for the 
jury to decide. Sears, Roebuck & Co. v. George, 75 App. D.C. 73, 


193 F. 24739; Grand Trunk Ry. Co. of Canada v. Ives, 144 U.S. 408. 


But if from the facts disclosed the conclusion follows as a 
matter of law that there can be no recovery in any proper view of the 
facts, it is the duty of the trial court to direct a verdict. Allen v. 


Pennsylvania R. Co., 120 F. 2d 63. 
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beside her which she knew would adequately light the bottom of the 
stairs, stepped off the bottom one or two steps into darkness assuming 
there was only one remaining step, injuring herself. Her uncontradicted 
evidence showed she was guilty of contributory negligence as a matter 
of law which barred her recovery. The trial court should have granted 
Appellant's motion for a directed verdict at the close of Appellee's evi- 


dence. 


2. A witness offered by Appellee was permitted, over objection by 
Appellant, to testify that the place where Appellee fell was dark when 
the witness visited the premises some time after Appellee's fall, a date 
she could not identify but which was shown by other evidence introduced 
by Appellee to have been about two days after Appellee's injury. This 
testimony had no relation to the issues in the case, was too remote, and 
should have been excluded. 3 


3. Appellant's residence, where Appellee's injury occurred, was 
not a "rooming house,"' as rooms were being offered or rented to only 
five persons at or prior to the time of Appellee's fall. It was error for 
the trial court to admit in evidence, and instruct the jury concerning, 
the D. C. Housing Regulations in regard to illumination ‘of stairs and 


hallways in rooming houses. 


ARGUMENT 


I 
THE APPELLEE'S UNCONTRADICTED EVIDENCE PROVED 
HER GUILTY OF CONTRIBUTORY NEGLIGENCE AND 
ENTITLED APPELLANT TO A DIRECTED VERDICT. 

The Appellee's uncontradicted evidence was that she had resided 
in a room rented from Appellant in Appellant's house for one week in 
August 1955 and from October 29, 1955, to and including November 29, 
1955 (J. A. 8, 13, 14); that during November 1955 she occupied the 
second floor front room, using the same stairway to go up and down 


when she entered the house to go to her room (J. A. 13); that there 
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was a light controlled by a switch on the second floor which lighted the 
top of the stairs, a light near the front door about 10 feet from the bot- 
tom of the stairs controlled by a switch on the second floor and also by 
a switch near the front door on the first floor (J.A. 13, 14); that the 
Stairs had about 11 steps and a landing 3 feet square one or two steps 
from the bottom; that there was another electric light directly over the 
landing and a switch for its operation located on the wall right at the 
landing and was on the right side of a person descending the stairs 
(J.A. 8, 14); that during November 1955, and on November 29, 1955, 
the stairway was dark in the daytime when not lighted by artificial light 
(J.A. 8, 15, 16); that the arrangement of electric lights and switches 
on the first and second floors and at the stairway above described was 
the same all the time she resided at the Appellant's house (J.A. 13, 14); 
that on November 29, 1955, about 10:00 o'clock a.m., she came out of 
her room on the second floor, switched on the light which lighted the 
top of the stairs and went down nine or ten steps to the landing near the 
bottom and standing on the landing in the darkness (J.A. 8, 9) assumed 
there was one step down and stepped off into space and fell, injuring 
herself; that she thought there was one step but testified in a deposition 
taken March 9, 1956, that there were two (J.A. 8, 15); that when she 
was Standing on the landing there was a light over the landing and a 
switch on the wall on her right side, alongside the landing, with which 
she could have turned on the light and illuminated the landing but she 
did not turn on the switch (J.A. 14, 15) and stepped off the last two or 
three steps into darkness, injuring herself (J.A. 8, 14, 15). 


The question of contributory negligence is ordinarily for the 
jury to decide. Sears, Roebuck & Co. v. George, 75 App. D.C. 73, 


193 F. 2d 739; Grand Trunk Ry. Co. of Canada v. Ives, 144 U.S. 408. 


But if from the facts disclosed the conclusion follows as a 
matter of law that there can be no recovery in any proper view of the 
facts, it is the duty of the trial court to direct a verdict. Allen v. 


Pennsylvania R. Co., 120 F. 2d 63. 
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Appellee's uncontradicted evidence outlined above shows that she 
was careless and negligent in descending the stairs and that her negli- 
gence was the proximate cause of her fall and injury. It was error for 
the trial court to deny Appellant's motion for a directed verdict. Allen 
v. Pennsylvania R. Co., . supra; Algar v. Yellow Cab. No. 14, 263 
App. D.C., decided April 4, 1958; Rhodes v. Metropolitan Life Ins. Co., 
172 F. 24183, cert. den. 337 U.S. 930. | 


ba 


ADMISSION OF EVIDENCE AS TO LIGHTING CONDITION 
TWO OR THREE DAYS AFTER THE TIME OF THE AP- 
PELLEE'S FALL WAS ERROR 
The trial court, over objection, permitted a witness to testify that 
the portion of the premises involved was dark when she visited the 
house two or three days after the Appellee's fall (J.A. 17-21). Admis- 


sion of such evidence was reversible error. Altemus v. Talmadge, 


61 App. D.C. 148, 58 F. 2d 874, cert. den. 287 U.S. 614. 


i 

IT WAS ERROR TO ADMIT IN EVIDENCE THE D. C. 

HOUSING REGULATIONS RELATING TO ROOMING 

HOUSES 

The evidence was that from August to and including November 29, 

1955, rooms and sleeping accommodations were offered by Appellant 
for only five persons and the number of persons room ing at her resi- 
dence varied from three to five (J.A. 8, 27, 33). 


Title 5, section 312, D.C. Code, 1951, edition, defines a room- 
ing house as "a building in which rooms are rented or sleeping quarters 
provided to accommodate ten or more persons, not including the family 
of the owner or lessee."" In veiw of the foregoing provision of the 
Code it was error for the trial court to admit into evidence, and in- 
struct the jury concerning, sections 1102 (rr), 2409 and 3204 of the 
D. C. Housing Regulations, which are set forth above. 
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CONCLUSION 


The judgment of the United States District Court for the District 
of Columbia should be reversed. 


Respectfully submitted, 


GUY M. BAYES 


701 Barr Building 
Washington 6, D. C. 


Attorney for Appellant 
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1 
JOINT APPENDIX 


201 [ Filed February 7, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


ETHEL CHAPMAN 
2100 Massachusetts Ave., N. W. 
Washington, D. C. 


Plaintiff | 
vs. : Civil Action No. 536-56 


ELLEN LEWIS 
2027 P Street, N. W. 
Washington, D. C. 


Defendant 


COMPLAINT 
(Damages for Personal Injuries) 


1. The claim for relief herein is for an amount in excess of 
$3,000.00 and is within the jurisdiction of this Court. | 

2. Onor about November 29, 1955 the plaintiff was a resident 
in premises owned by the defendant and operated by her as a public 
rooming house located at 2027 P Street, N. W., Washington, D.C. On 
the above date the plaintiff was leaving her room by way of a common 
stairway when she was caused to fall down the said stairs and seriously 
injured herself. 7 

3. The defendant owned and maintained this rooming house in a 
negligent and careless manner and by reason of such negligence and 
carelessness in not providing lighting for the purposes of insuring safe 
ingress and egress of said premises, plaintiff was caused to injure 
herself. 

4. The defendant did maintain, own, operate and supervise the 
said building in violation of the statutes of the District of Columbia per- 
taining to the illumination of public rooming houses then and there in full 
force in the District of Columbia. ! 

5. Asa result of said negligence, plaintiff sustained serious 





and permanent physical injuries; suffered great physical pain and 


2 
mental anguish; incurred and will in the future incur large expenses 
for medical care, and in addition has lost and will in the future lose 
large amounts of money from her employment, all to her damage in 
202 the sum of $20, 000. 00. 

WHEREFORE, the premises considered plaintiff demands 
judgment against the defendant in the sum of Twenty Thousand Dollars 
($20, 000. 00), besides cost. 

HOLLOWELL, PITTS AND MARTIN 


By -/s/ Vaden S. Pitts 
Attorney for Plaintiff * * * 


JURY DEMAND 


Plaintiff demands trial by jury. 
By -/s/ Vaden S. Pitts 


[Filed March 5, 1956] 
ANSWER 
First Defense 
The complaint fails to state a cause of action upon which relief 
can be granted. 
Second Defense 
1. Defendant admits the allegation of paragraph numbered 1 of 
the complaint. 
2. Defendant admits that on or about November 29, 1955, 
plaintiff was a resident of premises owned by defendant located at 
2027 P Street, N.W., Washington, D. C., denies that defendant at 
such time operated said premises as a public rooming house and is 
without information sufficient to either admit or deny the remaining 
allegations of paragraph numbered 2 of the complaint. 
3. Defendant denies the allegations of paragraph numbered 3 of 
the complaint. 
4. Defendant denies the allegations of paragraph numbered 4 
of the complaint. 
204 5. Defendant is without information sufficient to either admit or 





3 
deny the allegations of paragraph numbered 5 of the complaint. 
6. Defendant denies each and every atlegalon of the complaint 
not hereinbefore specifically admitted. 
Third Defense 7 
If any improper lighting in defendant's premises did exist, such 
was obvious and well known to plaintiff at all times during her residence 
at said premises and also when she first entered thereon and those 
risks were assumed by plaintiff and whatever injuries plaintiff sustained 
and which are complained of by her herein, arose from and were caused 


by those risks thus assumed by her, 
Fourth Defense 
Defendant alleges that the injuries complained of, if any, were 
contributed to by plaintiff's own negligence. 


#s/ John James eo 
Attorney for Defendant 


|Certificate of Service] 


: 


206 [Filed November 7, 1957] 
PLAINTIFF'S PRETRIAL STATEMENT 
Occurrence: On or about November 29, 1955, plaintiff was a resident 
in a premises owned and operated by defendant, Lewis, as a 
public rooming house located at 2027 P Street, N. W., Wash- 
ington, D. C. At the time and place aforesaid, plaintiff was 
using 2 common stairway when she was caused to fall as a re- 
sult of the negligence and carelessness of the defendant in per- 
mitting, creating and maintaining a dangerous and defective 
condition on the common stairway and in the said public rooming 
house, to wit, inadequate illumination. The defendant knew or 
in the exercise of reasonable care, should have known of the 
said dangerous and defective condition. In addition, defendant 
failed to obtain a license to operate a rooming house and thereby 
failed to submit her premises to the necessary inspection to 
ascertain if it was in compliance with the regulations applicable. 
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Injuries: Severe comminuted and displaced fracture of the distal 

end of the radius and ulna bones of the right wrist (requiring cast 
until January 26, 1956) 

Multiple contusions. 

Nervousness, mental anguish and pain and suffering. 

PERMANENT: 

Limitation of motion and function of right wrist, stiffness 
and pain at site of fractures. 

Emergency Hospital $ 56.10 

X-rays, Groover, Christie & Merritt 30. 00 

Dr. B. Golden 330. 00 

Medicines 15. 20 

Transportation 35.00 


Loss of earnings (relief telephone 
operator 11/29/55 - 3/1/56) 455.00 


$921.30 
Stipulations: Housing regulations of the District of Columbia (Sec. 
2409, 3204) 
Building Code of District of Columbia (Sec. 111, Article 
602-03(e) 
Hospital bill, records and report dated August 5, 1957 
X-rays and x-ray bill, and x-ray report. 
(Letter dated July 26, 1957 from D.C.) 
(Dr. Golden's reports dated Jan. 9, 1956 and July 25, 
1957; and bill) 
Mortality tables. 


/s/ Joseph D. Bulman, 
Atty for plaintiff. 


[Filed November 7, 1957] 
PRE-TRIAL STATEMENT OF DEFENDANT 
Defendant admits that on or about November 29, 1955, plaintiff 
was a resident in defendant's premises, 2027 P Street, N. W., 
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Washington, D.C., but denies that defendant was operating said premi- 
ses in violation of statutes of the District of Columbia pertaining to the 
illumination of public rooming houses and further states that, even if 
such were the case that such violation was not the proximate cause of 
the injury alleged. | 

Defendant denies that she failed to provide lighting for the pur- 
pose of insuring safe ingress and egress to said premises. 

Defendant avers that the alleged injury of plaintiff resulted from 
plaintiff failing to avail herself of the safeguards provided by defendant 
in that plaintiff did not switch on lights provided for her safety by de- 
fendant and further that plaintiff was descending the stairs upon which 
she allegedly fell, being overloaded at the time with wraps and parcels, 
which endangered her own safety. 

Consequently, defendant states that plaintiff descended said 
stairs without due regard and care for her own safety and that it was 
this which caused the injury complained of. : 

Defendant is without knowledge of the extend of plaintiff's in- 
juries and the expenses and damages incident thereto. 

fs] John James Bernard 
ttorney for defendant 


|Acknowledgement of Service] 





205 [Filed November 7, 1957] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

This is an action for personal injuries sustained by the pltf. 
who was a resident in premises owned and operated by deft., Said in- 
juries allegedly being due to the alleged negligence of the deft. 

The pltf*s contentions regarding injuries, negligence and special 
damages are contained in the pltf's pretrial statement and the deft's 
defenses are contained in the deft's pretrial statement both of which 
are attached to this pretrial Order. 

Stipulations: pertinent housing regulations and Building Code 


6 
Regulations, hospital bill, Xray bill and report dated 8-5, initialed by 
the Pretrial Judge also life expectancy table of the dept. of Health, 
Education & Welfare may be received in evidence without formal proof. 


/sf Leo N; McGuire 
R F. 


/s/ John James Bernard 


s/ Joseph C. McGarr 
PRE EF 


|Filed January 15, 1958] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 13th day of 
January, 1958, before the Court and a jury of good and lawful persons 
of this district, to wit: 

James T. Walters, Mary A. Jordan, Edward Smallwood, 
Edward S. Schmid, Carl C. Berger, John Robertson, LeRoy A. 
Reynoldson, Raymond P. Patton, Madeline P. McCarter, Fannye A. 
King, Nettie E. Evans, Frank M. Young, who, after having been duly 
sworn to well and truly try the issues between Ethel Chapman, plaintiff 
and Ellen Lewis, defendant, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 15th day of January, 
1958, that they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by reason of the premi- 
ses is the sum of Two Thousand Two Hundred Dollars ($2, 200. 00) 

WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant the sum of Two Thousand Two Hundred Dollars 
($2,200.00), without costs. 

HARRY M, HULL, Clerk, 


By _/s/ Wm. R. Harper 


Deputy Clerk. 


By direction of 
Judge Burnita Shelton Matthews 





[Filed February 5, 1958] 
NOTICE OF APPEAL | 
Notice is hereby given this 5th day of February, 1958, that 
ELLEN LEWIS, defendant, heréby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 15th day of January, 1958 in favor of plaintiff, ETHEL 
CHAPMAN against said defendant, ELLEN LEWIS. 


/s/ Guy M. Bayes-_ 
* * * ttorney for Ellen Lewis, Defendant 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
OF JANUARY 13 and 14, 1958, BEFORE THE 
HON. BURNITA S. MATTHEWS, DISTRICT JUDGE 


|Filed April 14, 1958] | 
Washington, D. C. . 
January 13, and January 14, 1958. 
The above-entitled matter came on for trial before the HONOR- 
ABLE BURNITA S. MATTHEWS, United States District Judge anda 
jury, at 3:45 o'clock p.m. : 
si * * * : 
6 ETHEL M, CHAPMAN 
was called as a witness,and, after being first duly sworn, was examined 
and testified as follows: : 
DIRECT EXAMINATION 
BY MR. MC GUIRE: 


+ * * * 


Q. And may Iask your age? A. NowIam 14, 

* * * *x* 
q Q. Directing your attention to the 29th of November of 1955, 
where were you living at that time? A. 2027 P Street. 

Q. And who owned the premises at 2027 P Street. A. Miss 
Ellen Lewis. | 

Q. Is that the defendant in this case? A. It is. 





* i * * x 


8 Q. How long had you been living at that address at that time? 
A. At that time, I went there on October 29. 

Q. Again directing your attention to November 29, at that time 
were there any other roomers in the premises? A. Yes, there was. 

Q. Can you tell the Court and jury how many there were? 
A. There were five at that time. 

Q. Is that counting yourself? A. That is counting myself. 

* * * cd 

Q. Did they occupy the other two rooms on the third floor? 
A. Yes, sir. On the second floor, I had the second floor front and 
Miss Lowery had the back room on the second floor. 

Q.. What room was occupied by the owner and the defendant, 

Miss Lewis? A. On the first floor in the back. 

Q. Again directing your attention to the 29th of November, did 
you suffer an injury at that time? A. I did. 

Q. Would you tell the Court and jury, in your own words, just 
how you came to be injured, describing for me any events related to the 


injury that took place perhaps a short while before the injury occurred? 


A. You mean when I came out of my door from.my room? 
Q. If you will start at that point, please. A. I came out of my 
room. I switched on the light which lighted the top of the stairs. I 
went around the little curve in the top of the stairs down approximately 
nine or ten steps, I don't know--and then there is another curve which 
I went around on to the landing which is approximately three feet square 
or something like that and, standing on this landing, I assumed there 
was one step down and I stepped off into space and had a terrific fall. 
Q. Could you say how many steps there were there? A. No. 
Q. Was there any light on the first floor at that time? A. No, 
no light. 
* * Se * 
10 |Q.] * *  * Would you describe the doorways leading 
from outside of the house into the first floor hall at the time of your 
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11 injury? A. There were storm doors which are solid wood. 
There is a little vestibule but inside the other doors are of glass. 

Q. Were those solid storm doors closed at that time? A. They 


were, : 
Q. During the winter, were they kept closed as a rule? 
A. Always. 

Q. Were there any windows that could bring 7“ into the hall- 
way on the first floor? A. No, sir. . 

Q. Did you have anything in your hand at the time you left your 
room? A. I did. Ihad my purse over my arm. I had this little bag 
of trash also in my left hand. I had my right hand free. 

Q. What did you have in the bag of trash? A. Well, just a few, 
maybe cigarette butts and a toilet water bottle and this small toaster 
which was in the bag with the cord wrapped around it and the cord in 


the bag. 


* * He x 


16 Q. About what time was it that you were injured or when you 


were walking down these steps? A. About ten o'clock in the morning. 
= , * * * 


26 |THE COURT:] * * * Is there more than one light on the first 


floor? 

THE WITNESS: Yes, ma'am. 

THE COURT; There are two lights on the first ‘floor? 

THE WITNESS: Yes. 

THE COURT: You have testified that one of them was on this 
landing. Where is the other one? 

THE WITNESS: Right beside the front door, just over the front 


door. 
* * * * 


27 THE COURT: Which light do you want to ask her about? 


MR. MC GUIRE: The light in the first floor hall. 
THE COURT: Which one is it you want to ask her about, the one 
on the landing? | 
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MR, MC GUIRE: No, the light by the door. 

& xe * * 

MR. MC GUIRE: No, my question was, I specified during 
November but prior to her injury. 

THE COURT: All right. The objection is overruled. 

You may answer that. Do you understand the question? 

28 THE WITNESS: The light over the front door, the switch that 

makes the light next to the front door--not the one at the landing-- 

BY MR, MC GUIRE: 

Q. That is right. What experience had you had with it? 
A. This particular connection, you come in and everything is dark. 
You feel on to the left side and this fixture never did work properly. 
You could turn it on, maybe it would come on and maybe it wouldn't, 
but you could keep fooling with it until it would come on and stay on. 


* x * x 
THE COURT: That is right there in that area, isn't it, 
Mr. Bayes? ° 
29 MR. BAYES: No, Your Honor, it is not. 


THE COURT: It will be for the jury to determine where it is. 
You may tell them about this particular light. 

The objection is overruled. He is still inquiring as to your ex- 
perience with the light at the door. When you fell, was that light on or 
off? 

THE WITNESS: It was not. 

THE COURT: It was what, not on? 

THE WITNESS: It was not on. I could have turned it on up- 
stairs. I could press the button but it did not go on, but I couldn't tell 
from up there whether that light went on or not. 

BY MR. MC GUIRE: 

Q. During the same month, was any electric light kept on dur- 
ing the day when the storm doors were closed? A. No light at all ‘ 
during the day. a 

Q. Were you given any directions by the defendant with respect 
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to turning lights off in the hallway? A. Only cautioned: to turn them 
off when not in use. 

THE COURT: I would like to ask you again of this light that 
you say is at the door. Did I understand you to say that this light at the 
door could be turned on by a person who came in the front door? 

THE WITNESS: Yes. 


30 THE COURT: And did I also understand you to say that that 


light at the front door could also be turned on by a meses on the second 
floor? 
THE WITNESS: That is right. 
THE COURT: All right. 
BY MR. MC GUIRE: 


Q. At the time that you were injured, did you posh the button on 


the second floor that should have turned on the first floor light? 
A. Pushed that and I pushed the other one. There were ies the one 
that lights the second floor hall. 

Q. How about the one that lights the first floor hall? A. I 


pushed that but it did not go on. 
* * xe * 


31 Q. Mrs. Chapman, had you at any time prior to your fall and 


during the month of November, observed Miss Lewis operating the 
light switch to which you have referred? A. Miss Lewis showed me 
how-- : 

THE COURT: Justa minute. Answer yes or i 

THE WITNESS: Yes. 

BY MR. MC GUIRE: 3 

|Q.] * * * At the times that you saw Miss Lewis operating 
the light switch, did the light always come on? A. Not instantly, 
always. : 
Q. Then tell us what you did observe happen to the light when 
you observed Miss Lewis operating the light switch. 
THE COURT: Would you tell us, first, which Nght you are 
talking ahout? 
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THE WITNESS: I am talking about the light over the front door. 

THE COURT: All right. 

THE WITNESS: And if you manipulated it a certain way, it will 
come on. 

BY MR. MC GUIRE: 

Q. Did you observe Miss Lewis having to manipulate it? 
A. Yes. 

THE COURT: How would she manipulate it? What would she 
do? Describe that to us. 

THE WITNESS: Sometimes, when a fixture is loose-- 

THE COURT: We do not want to know about that. Was this fix- 
ture loose or not? 

THE WITNESS: It was loose. 

THE COURT: All right. Then go ahead and tell us what you saw 
Miss Lewis do. 

THE WITNESS: She pushed it on and she pushed it off and on 
again. 

THE COURT: You mean did it go on the first time it was pushed 
or not? 

THE WITNESS: No. 

33 THE COURT: You mean it did go on the second time or not. 

THE WITNESS: Yes. 

THE COURT: Go ahead. 

BY MR. MC GUIRE: 

Q. Did you have any conversation with Miss Lewis concerning 
that switch? A. I don't remember the exact conversation. Miss Lewis 
was very kind to me at that time. 


Q. Did she say anything to you about the manner of operating 
that switch? A. Yes. 

Q. Would you tell us what she said, substantially? We don't 
expect it verbatim. A. Well, only that you could push it back and 
forth a few times and it would come on. 

Q. And it would come on if you did that? A. Yes. 
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Q. Would you tell the Court and jury approximately how far 
from the foot of the stairway was the light that you describe as by the 
door? A. Well, the nearest I can describe it, if you stand on the floor 
you just reach right up and turn it on. 

Q. Iam speaking about the light near the door. A. Near the 
door, approximately two feet from the front door is where the switch 

is. 3 

% * * * 

Q. Can you tell us the distance from the foot of the stairway 
on the first floor to the light bulb that has been described as by the 
door, is my question to you. A. Yes itis, andI would say ten feet. 

* * * * 

35 |CROSS EXAMINATION 

BY MR. BAYES:] 

36 Q. You had lived at Miss Lewis’ house for a short period pre- 
viously, had you not, in August, 1955? A. One week, — 

Q. And what room did you occupy then? A. The third floor 


Q. You used the same stairs to go up and down when you en- 


tered the house to go to your room, did you not? A. I did. 

Q. And you stayed there approximately a week and then left and 
then came back in October, is that correct? A. Yes, sir. 

Q. The location of the light at the house, when you were there 
in August, 1955, was the same as in November, was it not? A. Yes, 
sir. : 

Q. That is, there was a light in the front hall which was turned 
on by a switch near the front door, is that correct? A. Yes, sir. 

Q. And then there was a light switch on the second flcor, wasn't 
there? A. Yes, sir. : 

Q. And that light that you could turn on near the front door 
could also be turned on by turning the switch upstairs, couldn't it? 

37 A. Yes, sir. 
Q. Now, that same light and switching arrangement was there 
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in August of 1955, and also in November of 1955, continuously all the 
way up until the day of your fall, wasn’t it? A. Yes, sir. 
x a * sd 
41 Q. Mrs. Chapman, you have testified that you descended the 
stairway to the landing near the first floor and that that landing was 
about three feet square, about three feet each way, is that correct? 
A. Yes. 
Q. When you reached that point and stood on the landing, there 
was a light directly above that landing, was there not? A. There was. 
Q. And there was a switch on the wall on your right side, right 
at that landing, which would have turned on that light, wasn't there? 
A. Yes. 
Q. And you didn't turn it on, did you, Mrs. Chapman? A. No. 
x * ak aK 
42 Q. Mrs. Chapman, when you rented a room there first in 
August, that light switch was there by the landing, was it not, to turn 
on and off directly over the landing at the foot of the stairs? A. Yes. 
Q. And that same light and same switch were there in Novem- 
ber all the time you were at the house before you fell, wasn't it? 


A. Yes. 
* HE * * 
43 Q. Mrs. Chapman, at all times while you were living at Miss 


Lewis’ house in August, 1955 and in November, 1955 up to and includ- 
ing the date when you fell on the stairway, there was an electric light 
fixture directly over this landing, wasn't there? A. Yes. 

* * a ae 

44 Q. That light that I have asked you about, which was directly 

above this landing at the bottom of the stairs, where was the switch 
that operated that light? A. It was on the wall above the landing. 

Q. Was that on your right side as you descended the stairs? 
A. Yes. 

Q. And if you turned on that light at the bottom of the stairway, 
the landing would have been lighted, wouldn't it? A. Yes. 
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* * x 
But as you descended the stairway, I believe you said it 
is that right? A. Right. : 
Q. You came on down to the landing, is that dannack? A. Yes. 
45 Q. And when you reached the landing, you didn't turn on the 
switch, did you? A. No, 
Q. And you stepped off those last two or three : tea didn't 
you? A. Yes. 
Q. Mrs. Chapman, how many steps did you believe at that time 
were between you and the floor? A. I thought there tae only one. 
That was my impression. 
Q. How many were there? A. According to the picture, there 
are two. 
Q. According to your recollection, how many were there? 
A. One. 7 
Q. You say there was only one step? A. Yes. 
Q. Mrs. Chapman, your deposition was taken in this case by 
Mr. Bernard, wasn't it? A. Yes. ; 
Q. Was your deposition taken Friday, March 9, 1956, before 


a reporter who took down your testimony? A. Yes, sir. 
* * * * 


48 Q. Mrs. Chapman, when you gave your testimony at the taking 


of the deposition previously, did you say you Ee) there was one step 
and there were two? A. Yes, sir. 

ue x 

49 THE COURT: All right. 

You may answer that. Was that a correct statement as of the 
time you gave it? | 

THE WITNESS: Yes. 

bs * ss 

[REDIRECT EXAMINATION 
BY MR. MC GUIRE:] 
Q. You also testified on your cross examination that there was 
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a switch near the landing which had a light and that on the day of your 
fall, you did not push that switch. Would you tell us why? A. Well, 
I assumed that I could step down easier than I could reach over to touch 
the light. : 
58 Q. Would it be difficult to reach over to touch the light? 
A. It would in utter darkness. 

Q. Andit was dark? A. Yes, sir. 

Q. Could you see the light switch when you were standing at 
the landing? A. No, sir. 

Q. Was the light switch directly beside you or was it to either 
the front or the back of you? A. It would be forward from where I was 
standing. 

Q. Off of the steps? A. Yes. 

Q. You were also asked about the lighting conditions the first 
time that you had lived at 2027 P Street which was in August. <A. Yes, 
sir. * 

Q. Would you tell us if there was any difference in the light-- 

I am not referring to light as light bulbs--but any difference in the 

light that existed on the first floor in the daytime in August from that 
which existed in November, when you came back? A. The storm doors 
were open in August. The other doors had glass. There was plenty of 


light but, in November, the storm doors were closed and consequently, . 
there was no light coming in. 
59 * * * * e 


RECROSS EXAMINATION 

BY MR. BAYES: 

Q. Mrs. Chapman, I believe you said when you got down to the 
landing you had in your left arm and hand a bag of trash, including the 
toaster? A. Yes, sir. 

5 * x ae 

60 Q. You now testify, Mrs. Chapman, that the light switch, as : 
you descended the stairs, was on your right? A. Yes. 

Q. On the wall? A. Yes. 
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Q. Just alongside the landing, is that correct? A. Above. 
* aE cs ba 
62 Q. Mrs. Chapman, could you have been mistaken about the 
height of that? Is it possible it was lower, about the height of your 
waist? A. No. | 
ae * ae * 
63 NELLIE WOLSONCROFT | 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR. MC GUIRE: 


* * a 3 
64 Q. Did you become aware that Mrs. Chapman had fractured 
her wrist in 1955? A. Yes. | 
bd * x * 
65 Q. Asa result of that telephone conversation, did you have 


occasion to visit the plaintiff? A. Yes. 

Q. And did you visit her? A. Yes, I did. 

Q. What was the time of this visit following this phone conver- 
sation with respect to the injury suffered by the plaintiff? A. In the 


66 afternoon, approximately two o'clock. 
* x * * 
69 Q. Miss Wolsoncroft, can you tell us about what time of the 


month it was and the year--this was in 1955--what time of the month 
and what month it was? A. Iam sorry, I don't know that. I don't 
know the month or the day of the month. 

THE COURT: Could you say whether or not it was around about 
Thanksgiving time in 1955? ! 

THE WITNESS: I am sorry, I couldn't, but it was in the fall of 


the year, I know that. It was in the fall. 

BY MR. MC GUIRE: | 

Q. When you saw the plaintiff, did you notice anything unusual 
about her? A. Oh, yes, her arm was in a cast. ) 
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Q. Where was she at the time you first saw her? A. On the 
afternoon of my first visit, I called and told her-- 

THE COURT: It was at 2027 P Street, Northwest? 

THE WITNESS: Yes. 

* * 

70 BY MR, MC GUIRE: 

Q. About what time of day was it? A. Approximately two 
o'clock. 

Q. In the afternoon? A. Yes. 

Q. How did you get into the house on that occasion? A. Well, 
Miss Ethel threw-- 

MR. BAYES: Objection, if Your Honor please. 

THE COURT: What is the ground of the objection? 

MR, BAYES: It is immaterial and irrelevant. 

THE COURT: The objection is overruled. 


You may answer. 
* * * % 


THE WITNESS: She threw the key down to me from the second 


THE COURT: Who threw it? 

THE WITNESS: Mrs. Chapman. 

BY MR. MC GUIRE: 

Q. That was the plaintiff, Mrs. Chapman? A. Yes, Mrs. 
Chapman threw the key. 

ca | Q. What key was it she threw down? A. It was the key to the 
front door and the outside doors were storm doors, wooden doors. 

Q. Were they solid wood? A. Yes; and then there was the in- 
side doors that were glass. 

MR. BAYES: Objection, and I move that the jury be instructed 
to disregard the testimony. As far as I can gather, she is testifying 
to a period after the accident. 

THE COURT: The objection is overruled. 

This was at the time that you said she had a cast on her arm? 
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THE WITNESS: Yes. 

THE COURT: I take it from what you said about the key, you 
used the key and got in the house, did you? | 

THE WITNESS: Yes, I did, myself. 

THE COURT: And then you went upstairs to see her, is that 
correct? 

THE WITNESS: Yes, that is right. : 

* * * * 

THE COURT: She has identified this as being the time when the 
lady's arm was in a cast and the late part of the year. 

72 MR, BAYES: She said the fall of the year and she didn't even 

say the year. 

THE COURT: The objection is overruled, 

Go ahead, Mr. McGuire. 

BY MR, MC GUIRE: , 

Q. When you approached the doors, were the ators doors open 
or closed? A. Closed, : 

Q. And were they locked or did the key fit those doors or an- 
other door? A. No, the key fit the inside door. 

Q. So you went through the storm doors, did you? A. Yes. 

Q. Did you close them? A. Yes. 

Q. Did you open the other door? A. I did. 

Q. With the key that had been dropped down to you? A. That 


That door having, I believe you said, a glass window to it? 


Did you close that door when you were inside? A. Yes. 
When you had passed through the door with the glass in it, 
what part of the house at 2027 P Street were you in? A. Well, it was 
so dark that I couldn't tell you. It was pitch dark. 
MR, BAYES: Objection and I move that the witness answer be 
stricken, if Your Honor please. The only time in issue is the date 
plaintiff has described which this witness doesn't seem to fix. 
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|(At the bench:)] 
* ok * oe 
os MR, MC GUIRE: Iam not putting this witness on to show any- 


thing about the artificial light. Iam producing her to show that, in the 
absence of artificial light, you have a very black hall, as she described 
it. 

THE COURT: For that purpose only, you may inquire. 

MR. MC GUIRE: That has been my full purpose. She won't 
testify to a thing about light switches or anything of that kind. 

MR. BAYES: The basis of the objection is that he is offering 
testimony of conditions on a subsequent date, at least some few days 
later, with weather conditions which have not been proved. 

THE COURT: Are you claiming there was no glass door or no 
wooden door? 

MR. BAYES: No, Your Honor, but she is going ahead and say- 
ing it is pitch black. She is describing a condition which existed sometime 
after the accident and, of course, it is bound to be prejudicial to the jury. 
They can very well infer that the same conditions existed at that time. 

This witness was very vague as to the day she visited there. 

She didn't even remember the year. Mr. McGuire said 1955 and she 
said in the fall, so we object to the testimony as to the conditions at 
the time she visited there. 

78 THE COURT: I overrule the objection. 

* * oe * 

THE COURT: I would like to ask a question: 

After you entered the storm doors, which I believe you said 
were wood-- 

THE WITNESS: Yes. 

THE COURT: Did you close the storm doors behind you? 

THE WITNESS: Yes. 

THE COURT: And then you entered the doors with the glass in 
them? 

THE WITNESS: Yes. 
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BY MR. MC GUIRE: 

Q. Did you later find out what part of the house you were in? 
A. No, I didn't. It was so darkI couldn't tell. It was pitch dark, 

Q. Did there come a time when a light was turned on? A. Well, 
I said I can't see to walk. I was presumably talking to Mrs. Chapman 
who was upstairs and Miss Lewis came out and turned ™ a light at the 
bottom of the stairs. : 

79 MR. BAYES: I must renew my objection and ask that the answer 


be stricken. It is a condition at a different time than the accident 


occurred, 

THE COURT: The objection is overruled. This evidence is not 
being admitted to show what the condition was at the time that the acci- 
dent occurred, but is admitted for the purpose of showing the situation 
with respect to the two outer doors, that is to say, whether there was 
light from the second door, the door with the glass in it, with the outer 
doors closed, the storm doors closed. 

You may proceed. 

BY MR. MC GUIRE: 

Q. When the light had been turned on in this room, did you then 
know what room it was that you were in? A. I really didn't notice, to 
tell you the truth, I didn't. : 

Q. Perhaps my question isn't clear. Don't answer this ques- 
tion until I have asked it. 

Were you then in the hall of the house, the first floor hall? 

A. Yes. 
Q. And that was at 2027 P Street? A. Yes, 2027 P. 
* * K * 
CROSS EXAMINATION 

BY MR. BAYES: 

Q. What was the date of your visit to the residence at 2027 
P Street, Northwest? A. I don't know. I don't remember. 

Q. You don't remember the month, do you? A. No, I don't, 

Q. You don't remember the year, do you? A. | 1955 was the 
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year. 

Q. You say that the key was thrown to you when you opened the 
outer doors, the storm doors, is that correct? A. Yes. 

Q. When you stepped inside, you said you couldn't see, is that 
what you said? A. That is right. 

Q. How did you unlock the inside door? A. I unlocked the in- 
side door with the key Mrs. Chapman had dropped down. 

* * xe ie 

81 ETHEL CHAPMAN 
was recalled to the witness stand and, having been previously duly 
sworn, was further examined and testified as follows: 
FURTHER REDIRECT EXAMINATION 

BY MR. MC GUIRE: 

Q. Mrs. Chapman, would you tell the Court and jury approxi- 
mately how long after your injury was that Miss Wolsoncroft came to 
visit you? A. It was two days after I was home from the hospital. 

Q. And you were home from the hospital how many days after 
your injury? A. The next day. 

a * a % 

83 |(The jury was excused from the court room. )] 

MR, MC GUIRE: Your Honor, there are two portions of the 
Housing Regulations which I would like to offer into evidence at this 
time. 

THE COURT: Is there anything in there which states when the 
effective date is of the Regulations? 

MR. MC GUIRE: Yes, established and authorized for promulga- 
tion by the Commissioners on August 11, 1955. 

* cs * * 

84 THE COURT: This says by an Order dated August 11, 1955. 
Isn't there an order in there? You know, usually the way you prove 
these Regulations is by a certificate. 

MR. MC GUIRE: Except for the fact that the Regulations have 

been stipulated that they may be introduced without formal proof. 


4 oe, A 
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MR, BERNARD: Subject to relevancy and materiality. 
MR. MC GUIRE: Subject to relevancy and roatensality, That is 
why I didn't go into the question of prodf.. ! 
THE COURT: All right. What is it now that you want to put in? 
MR. MC GUIRE: There are three sections of the Regulations. 
The first one is Section 1102, subsection (r r) which says: 

85 "*Rooming House’ means any building or part thereof 
other than a hotel containing sleeping accommodations occupied 
for a consideration by or offered for occupancy for a considera- 
tion to five or more persons who are not members of the imme- 
diate family of the owner or lessee of such building or part 
thereof and which accommodations are not under the exclusive 
control of the occupants thereof." : 

There is testimony that there were five roomers sat the time of 
this injury. | 

THE COURT: Then what is the Regulation? 

MR. MC GUIRE: There are two Regulations. The first one is 
Section 2409: 

"The hallways and stairways used in oan by the 
occupants of more than one habitation and other common space 
shall have adequate lighting facilities in good condition at all 
times.” 

We think, from the evidence thus _— there is a question as to 
whether the lighting facilities were in good condition. 
THE COURT: Any other one? : 
MR. MC GUIRE: There is one other came Section 3204: 
The caption is "Stairs and hallways." 
"The artificial illumination of stairs and | hallways shall 


be arranged and maintained to provide illumination from sunset 


to sunrise"-- 

that we are not concerned with, of course, -- 
“and at other times when daylight does not provide illumination 
of an intensity of at least six-foot candles at the eae and floor 
level." 
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We haven't produced anyone to show that a six-foot candle is the 
light from a standard candle, but we do have a witness who testified that 
without artificial illumination, the place was pitch black. I think that is 
sufficient evidence, if it is believed by the jury, and if it is further be- 
lieved that there was no artificial light that the condition in daylight, 
without artificial light, did not provide the illumination of any foot 
candle as her testimony was it was pitch black so there are the three 
Regulations I would like to offer. 

MR, BERNARD: Of course, we object to their admissibility. 

THE COURT: What is the ground of the objection? 

MR, BERNARD: It is not established they were in effect at the 
time and, too, Miss Lewis was not operating a rooming house and in 
that connection, if Your Honor please, I think the law, Title V, Section 
312 dealing with rooming houses defines one as one with ten people. 

87 This Regulation which Mr. McGuire is referring to is a licens- 
ing regulation which occurs under taxation in fiscal affairs section of 
the District Code wherein the District Commissioners are given 
authority, by Congress, to establish regulations for licensing purposes, 
but it is obvious that the licensing purposes are for revenue purposes 
and not for purposes of protecting people in their homes, 

The statutory provision dealing with rooming houses, Section 
312, is that part of the Code having to do with the protection of people. 

THE COURT: Read Section 312 which you are talking about. 

MR, BERNARD: It is under Title V, Building Restrictions and 
Regulations and 312 defines, as used in Section 305 to Section 312, the 
term "Apartment House and Tenement House": 

"(b) Tenement House, means to accommodate ten or 
more persons not including the family." 

* * * 

MR, BERNARD: " = 

We think the Code provision controls, 

THE COURT: I don't agree with you on that. I think that what 


they set up these regulations for under authority for regulating rooming 
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houses was so people would come within that for the purposes indicated 
in this Regulation. 
In other words, if a person rents to five or more people then 
they come under these Regulations. | 
* * a % 

94 MR. MC GUIRE: Ladies and gentlemen of the jury, in connec- 
tion with the case which you are to decide, there are certain regulations 
which were in effect in connection with the premises that we are con- 
cerned with and at this time Iam permitted to read to you certain of 
those regulations which may have some application. 7 

These are the Housing Regulations of the District of Columbia 
which were in effect at the time and Section 1102 (r r) defines a rooming 
house: 

“A rooming house means any building a part thereof 
other than a hotel containing sleeping accommodations occupied 
for a consideration by or offered for occupancy for a considera- 
tion to five or more persons who are not members of the immedi- 
ate family of the owner or lessee of such building or part there 
of and which accommodations are not under the exclusive control 
of the occupants thereof." i 

95 Section 2409 of the same Regulations, under the heading of 
“Lighting”: 

"The hallways and stairways used in sate by the 
occupants of more than one habitation and other common space 
shall have adequate lighting facilities in good ConGirion at all 
times." ! 

Section 3204 of the same Regulation is captioned, “Stairways 
and Hallways": 

"The artificial illumination of stairs and hallways shall 
be arranged and maintained to provide illumination from sunset 
to sunrise and at other times when daylight does not provide 
illumination of an intensity of at least six foot candles at the 
tread and floor level," | 
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96 (At the bench:) 

MR, BAYES: Your Honor, at this time, on behalf of the defend- 
ant, we move for a directed verdict on the grounds that, on the plain- 
tiff's own testimony, she is guilty of contributory negligence, as a 
matter of law, and is not entitled to recover. 

She testified that she had lived in this house the month of 
August, 1955 and from October 29, 1955 to November 29, 1955, a 
month, and used those stairs every day; 

That she knew the lighting situation and that there was no change 
in it during that time, as I recall her testimony to be. 

At any rate, in descending the stairway, she safely negotiated 
the stairway down to the landing so there is no question about what the 
condition of the stairway was above the landing; 

That when she reached the landing, there was, right beside her, 
a switch that she could have turned on but did not and, as far as I can 
recall her testimony, it was that that operated a light directly overhead 
which would have illuminated the landing and the lower stairs, but that, 

97 notwithstanding that and being in darkness, she stepped off into 
space; 

That she made no attempt to operate that switch and that she had 
in one hand at that time some articles, including a toaster which would 
have impeded her progress and interfered with her ability to walk 
reasonably well along these stairs. 

We feel that her conduct in descending the stairway in that way 
was a violation of her duty, which she has to exercise, of reasonable 
care for her own safety and granted that the defendant has the same duty 
to her so that it seems to me very strong evidence, given by the plain- 
tiff herself, of conduct which I respectfully submit is careless and 
negligent on its face so that it would be improper to submit this case 
to the jury and subject the defendant to the chance of having the verdict 
returned in the face of such evidence. 

We respectfully move for a verdict of acquittal at this time. 

I can refer to the authorities at this time but I think that is basic law. 
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THE COURT: I think there is enough here to make it a jury 
question so I overrule the motion. 
* * * 
98 ELLEN CUSTIS LEWIS ) 
was called as a witness and, having been first duly sworn, was exa- 
mined and testified as follows: 3 


DIRECT EXAMINATION 
BY MR. BAYES: 


* * & * 


Q. Where do you live, Miss Lewis? A. 2027 P Street, North- 


In the District of Columbia? A. That is right. 

* a * * . 

99 Q. No, that is not necessary. 

Miss Lewis, is that your home, your residence? A. That is 
my home. 

Q. Did you, in November, 1955, rent some of your rooms to 
other persons? A. Yes, I had to rent them. 

Q. In August of 1955, how many persons did you rent to? 

A. I think I only had two there. | 

* ak * % , 

Q. Did there come a time in the month of August, 1955, when 
Mrs. Chapman came to rent a roomfrom you? A. Yes, for a week. 

Q. At that time, how many rooms were you offering for rent 
in your home? A. I had four and I had a small hall room that was 

100 rented for three days out of the week. : 

bd * * * 

Q. When Mrs. Chapman first came there, will you describe 
for us, please, the arrangement for use of the stairs and particularly 
state what lighting arrangement there wasand what switches controlled 
the light? A. When she came, I rented a room to her andI showed _ 
her where all the lighting apparatuses were and cautioned her to turn 
them on when she went up and down the steps and there was light enough 
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in my house to see if you were not coming in from outside. 

Q. What lights were there? A. A light by the front door and 
a light by the steps in the back. 

Q. Will you describe the location of the stairway? There was 
a stairway leading up to the upper portions of the house? A. Yes. 

* * * * 

105 Q. Will you tell us, please, Miss Lewis, what sources of light 
there were to light the hallway on the first floor? A. Just as you came 
in the door? 

Q. Yes. A. There was a switch for the light and also press 
the button you light the upstairs and then there was a light right at the 
front of the steps where all the commotion is over. 

THE COURT: How many lights were in the hall? 

THE WITNESS: Two. 

THE COURT: One was on the platform? 

THE WITNESS: Yes, one was right at the platform. 

THE COURT: And one was at the front door? 

THE WITNESS: At the front door. 

BY MR. BAYES: 

Q. The light that was near the platform of the stairway, Miss 
Lewis, where was that fixture, the bulb, with relation to the platform 
itself? A. Just right above. 

Q. Directly above? A. Directly above. 

106 Q. What strength bulbs did you keep in that light in August, 
1955? A. Usually 60 and I think now 60 is in it all the time. 

Q. What was the strength of the light on November 29, 1955? 
A. I think it was 60. 

Q. Was that light working and that switch working on Novem- 
ber 29, 1955, or not? A. It was, yes. 

Q. Was that switch and light over the landing and stairway 
working on November 29, 1955? A. Yes. 


* % % cd 


Q. While Mrs. Chapman was there on both times, did she use 





29 
the house coming in and going out every day, or not? A. Certainly 
did, and was cautioned about the lights. : 

MR, MC GUIRE: I have to object to leading questions. He can 
ask her how many times she came in and went out. 

107 THE COURT: The objection is sustained. 

BY MR, BAYES: } 

Q. How frequently did Mrs. Chapman use the hallway and stair- 
way in August, 1955 and November, 1955? A. Whenever she wanted 
to. I was not there half the time and I wasn't there when the accident 
occurred, 

Q. Were there any periods in those two months when she was 
absent out of the city or not using the house? By No. Yes, she was 
there. 

* ue x *: 

Q. Miss Lewis, I show you this picture and ask you whether 
or not that fairly represents any part of your house. A. Yes, that 
represents the bottom steps. | 

* * * * 

108 Q. Would you tell us what that is, Miss Lewis? A. These are 
the steps that come down to the bottom of the hall right by my door and 
this is where she fell (indicating). 

Q. Is that the landing that you have described ‘SOWA in the 
picture? A. This is the landing (indicating). : 

MR. BAYES: This has been marked as Defendant's Exhibit 
No. 1 for identification and I offer it in evidence, if Your Honor 
please. 


MR. MC GUIRE: My objection goes to the ie Your Honor. 
THE COURT: Admitted. You are showing that for the purpose 
of showing the physical outlay of the steps and the hall, are you? 

MR, BAYES: Yes, Your Honor. 


THE COURT: Very well. 


(Defendant's Exhibit No. 1, ceca marked 
for identification was received in evidence. ) 
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BY MR. BAYES: 

Q. Miss Lewis, tell us what that object is on the wall, there in 
that picture, please? A. That is the electric switch, the button that 
lights the light. 

Q. What light does that control? A. Right over the top of the 
steps. 

MR. BAYES: May I show this to the jury, Your Honor? 

THE COURT: Yes, sir, you may. 

(The photograph was exhibited to the jury. ) 

BY MR. BAYES: 

Q. Miss Lewis, was there any change in the lighting arrange- 
ment in the front hall leading up from the first floor to the second floor 
from the time Mrs. Chapman was there in August, 1955 until she came 
back in November, 1955? A. No. 

Q. Will you tell us, please, what sources of light, both electric 
light and natural lighting there were for the area you have identified as 


appearing in this picture, that is, the back of the hall and the first three 


steps of the stairway and the landing? 


* * * * 


110 THE WITNESS: There is a light right over the steps. 

BY MR. BAYES: 

Q. And were there any other lights in the building that shed any 
light on that area, or not? A. As you turn the light on at the top of the 
steps as she said she had, she should have had light enough, anyway-- 

THE COURT: The question he put to you was not only about 
artificial light, but natural light. Are there any sources of natural 
light? 

THE WITNESS: Yes, the skylight from the top coming down- 
stairs and also from the door from the living room. 

* oe ca * 

111 A. The front doors are solid but there is an iridescent skylight 


above and the hall doors have glass in them. 
* * * 
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BY MR. BAYES: : 

Q. Does the light that you have described as being in the front 
of the hall near the front door have any effect on the area in the back of 
the hall or not? A. It has some but the light over the steps really 
lights the hall in the back. ! 

* * * * | 

113 Q. In order to turn on the light that you have described as being 
located directly above the landing near the bottom of the stairs, what 
switch has to be used? A. The little switch that you showed in the pic- 
ture. 

Q. Is that appearing on the wall there? A. That is the one. 

Q. Miss Lewis, how high is that switch above the landing? 

A. You just put your hand out like that (indicating) as you go down, and 


I would say it was about your waist line. 
* * * 5 : 


Q. What was your answer? I asked you about the height. 


A. I said it was just about the waist height. 

Q. You have heard Mrs. Chapman testify here in order to reach 
that switch she would have had to reach up like this (indicating), which 
was shoulder high or above. Is it that high or not? A. No. 

Q. Did you have any conversation with Mrs. Chapman after she 

114 came there in November, 1955, about how you wished her to use 
the stairway and what lights you wished her to use? 5 a you have any 
talk with her about that? A. Yes. : 

Q. Will you tell us when it was and what you told her? A. I told 
her when she came in what the price of the room was and also that the 
lights were there and to use them and to use as much light as she 
wanted, like I told everyone, but to be considerate of a electric bill 
and not leave them on unnecessarily. . 

Q. Did you say anything to her with reference to using the lights 
on the stairs while going upstairs or downstairs? A. I said that many 
times. Many times I went up there and turned it on for her. 

Q. Exactly what did you tell her, Miss Lewis? A. I told her to 
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use them whenever she wanted to and I didn't want anyone falling down 


my steps. 
* * * sd 
116 Q. From October 29, 1955 up to November 29, 1955, were you 


there at times when Mrs. Chapman used the stairway or not? 
A. Sometimes I would see her passing in the hall or in my room, but 
not always. 

Q. When she used the stairway, either going up or coming 
down, did she usually turn on the light at the landing or not? A. Some- 
times she did. I couldn't say she did it all the time, but I cautioned 
her to. 

Q. Were there any occasions between October 29, 1955, and 
November 29, 1955, when you saw her fail to turn on the light? 

A. Yes; I turned the light on several times for her and I cautioned her 


to do it. 
* * * * 
Q. Did you at any time turn on the light for her over that land- 
pg ing? A. Ihave sometimes. 
Q. Between October 29, 1955, and November 29, 1955? 
A. Yes, because she brought packages in at some times and I said 
“turn the light on" and I have turned it on for her. 
Q. Miss Lewis, when that light is turned on over the landing, 
how much light does it give on the landing? A. It gives plenty of light. 
Q. Did you have any difficulty in walking up and down those 
steps when that light was on? A. Never, and Iam lame and I have 
been going up the stairs for 30 years. 
*x * xe * 
118 |(At the bench:) ] 
MR. MC GUIRE: May I state my first objection? I object on 
the ground that whether or not she could go up and down the steps is 
immaterial. 


THE COURT: Objection sustained. 
* * * * 
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123 | CROSS EXAMINATION 
BY MR. MC GUIRE: | 
124 Q. Isee your testimony is there were five roomers in your 
house on November 29, 1955. A. The 14th of November. 
Q. Will you please answer that witha yes orno? A. Yes, for 
two weeks only. 


Q. But the answer to my question is yes, isn't: it? A. Yes; 
for two weeks. | 

Q. You had three rooms on the third floor, did you not? 
A. Yes. | ; 
Q. You didn't occupy any of those three rooms yourself, did you?. 


A. No. 
125 Q. They were occupied some of the time by roomers? A. Yes, 
sometimes and sometimes not. : 

Q. Sometimes they were vacant, isn't that correct? A. Yes. 

Q. And when they were vacant, you didn't use them, did you? 
A. No. Occasionally I had a guest, yes. I had hada a or some 
member of the family. 

Q. And those rooms, when you had someone who wanted to 
occupy them that met with whatever requirements you had, were avail- 
able for a person? A. If I had them available, yes. 

Q. All five of these rooms, isn't that correct? A. Not very 
often do I have five. | 

Q. Isay, you have them available for renting. ‘Didn't you have 
them available for renting? A. Yes, they were available for renting 
at all times in my home, not a rooming house. ! 

Q. But these rooms were available at all times? A. If I could 
get someone to rent them. : 

Q. And that was true in August of 1955? A. I couldn't rent 
them. , 

Q. You had them there? A. Yes, I had them if I could rent 
them. 
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144 IRENE ZAGERMANN 
was called as a witness and, having been first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

BY MR, BAYES: 

cd * * ae 

Q. Where do you live, Miss Zagermann? A. 2027 P Street, 
Northwest. 

Q. How long have you lived there? A. Since the 29th of 

145 August, 1951. 

* a % % 

Q. Were you there during the entire month of November, 1955, 
or were you away for any substantial part of the month? A. I was 
there the entire month. 

Q. What part of the house did you live in, Miss Zagermann? 
A. The third floor front room, the same room that I have had all the 
time. 

Q. Will you tell us, please, what kind of artificial lighting ar- 
rangement, if any, there was on the first floor in the hallway and near 
the stairs at the premises you have described, in November, 1955, 
and before November 29? A. Well, there are two two-way switches 
at the outside door. One of them lights the front hall downstairs and 
the other one lights a light on the second floor which throws a light on 
the steps all the way from the first to the second floor and then there 
is a light at the curve of the steps. That isn't a two-way light, though. 

Q. And the light that you have just described which you said 

146 was not a two-way light, where is that with regard to the stair- 
way? Is it near the bottom of the stairway or near the top of the stair- 
way? A. It is near the bottom of the stairway. You walk up two steps 
and then there is sort of a landing and you can turn it on there. 

Q. And is there a switch there at that landing for turning on the 
light? A. Yes. 

Q. I show you this which is marked Defendant's Exhibit No. 1, 
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and ask you whether or not that picture represents any location known 


to you and, if so, what? A. Oh, yes. There are three steps, yes. 
That is where that light is that you turn on. | 

mu * * * 

Q. Can you tell us at what height that switch is located with 
reference to the floor of the landing, how high above the landing? If 
you are unable to state in feet, state, please, with reference to how 
high up on your body it would be, whether over your head, down at your 
feet or waist high, or where? A. I will say it is about a yard from the 

147 landing. ! 

Q. About three feet from the landing floor, is that right? 
A. Yes. | 

* * co * 

147 Q. Miss Zagermann, what sources of light were there for the 
first floor hallway and that bottom of the stairway during November, 

148 1955, and particularly, November 29, 1955? A. The same 
lights that are there now. They have never changed. 

Q. In addition to the artificial lights, you have mentioned, is 
there any natural light coming in from any source or not ? A. There is 
a skylight on the third floor. 3 

Q. Does it have any effect on the first floor or not? A. Yes, 
during the bright part of the day you can see almost a foot down on 
these steps from that light. You can't as early as I leave, though, at 
seven o'clock in the morning or ten minutes to seven, but you can later 
on in the day. : 

Q. Is there any other natural light coming into the first floor 
then you have mentioned or not? A. When the living room door is open, 
then you can see some light from the windows in the front. 

Q. When the light is turned on directly above this landing, with 
the switch that you have identified right by the landing, what is the 
condition of the lighting on the landing? Is it very dark or bright or 
what? A. If you have the light on that is on the second floor, you don't 
need that landing light, because it is very light with that second floor 
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light and you could even turn on the third floor light--there is a string 
that goes all the way down to the second floor and-- 

* * * * 

149 THE COURT: * * * 

What is the situation with regard to being able to see on the 
first floor when the light is on on the second floor but is not on on the 
first floor; that is, the light is not on at the door on the first floor? 

THE WITNESS: Oh, you can see plenty good because I come 
down at ten to seven in the morning and I turn on the light that is on the 
second floor and when I get to the door, I sometimes turn on the light 
right at the door to see if the chain is still on the door. 

THE COURT: You mean that when you are on the second floor, 
you don't use the switch to turn the light on at the door on the first 
floor? 

THE WITNESS: Not the one that is right at the entrance hall, 
no, not coming down, because I don't need that. Coming down, the 
second floor light shows up the stairway and that landing and you can 
see the steps going down and there is a handrail on both sides. 

150 THE COURT: Is that when the landing light is on or off? 

THE WITNESS: When the landing light is not on. 

BY MR, BAYES: 

Q. What is the effect when the landing light is on, Miss Zager- 
mann? A. Well, it is a little lighter right at the landing but it is 
unnecessarily lighter because the other light is sufficiently light. 

fd aK * a 

|CROSS EXAMINATION 

BY MR. MC GUIRE:] 

151 Q. You would estimate that about 30 feet? A. Thirty feet-- 
that isn't 30 feet, is it? 

Q. What would you estimate it to be, then? A. Fifteen--wait 


a minute-- 
* 
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158 FREDERICK WILLIAM TILLINGHAST | 
was called as a witness and, having been first duly sworn, was exa- 
mined and testified as follows: 7 
DIRECT EXAMINATION 
BY MR. BAYES: 
* * * aK 
159 Q. During your six-year acquaintance with Miss Lewis prior 
to November, 1955, where were you living, Mr. Tillinghast, or where 
were you staying, sir? A. I was staying at Miss Lewis’ residence at 


20th and P. 
* * ok * 
160 Q. By the way, was this 2027 P Street? A. 2027 P, yes. 


Q. What part of the premises did you occupy? A. I occupied 
a front room on the third floor. 

Q. And what portion of the building did you pass. ee in 
order to go to and from your room, Mr. Tillinghast? A. Well, I 
passed through all of the hallways, all the way down and outside. 

Down, I passed through the third floor down the stairs, a little section 
of the second floor, and down the second stairs down to 7 first floor 
and through the hallway and then out. 

161 Q. Did you use that stairway frequently during November, 1955 
or not? A. Oh, yes, yes, frequently. 

Q. Were you familiar with the location and senaicsete of the 
stairway on the first floor leading up to the second floor? A. Yes. 

Q. Mr. Tillinghast, I show you this which is marked Defendant's 
Exhibit No. 1 and ask you if you can tell me what that is--I will with- 
draw that question--can you tell me if that represents any location with 
which you are familiar and, if so, what itis? A. This is the first 
three risers of the stair to the first landing. ! 

Q. In what property, Mr. Tillinghast? A. Miss Lewis' 
property at 2027 P Street. 

Q. Can you tell us who took that picture? A. Yes; I took this 
picture for Miss Lewis. 


38 

Q. Can you tell us when that was taken? A. Well, I have al- 
ready seen my own-- 

Q. Was it before or after Mrs. Chapman injured her wrist 
there? A. It was after, yes. 

Q. Can you tell us about how long after? A. It was, I suppose, 
several weeks or a month or something like that. I couldn't set that 

162 time very well. 

Q. Mr. Tillinghast, except for the condition of illumination, 
can you tell us whether there is any difference in the scene there at 
the time this picture was taken after the accident than there was before? 
A. No, there is none whatsoever, no difference. 

* * * x 

Q. Can you tell us, please, do you know of your own personal 
knowledge what were the sour ces of light in November, 1955, specifi- 
cally, November 29, 1955 in the forenoon? A. Yes. There is a sky- 
light on the third floor that is quite a large size and that does cast light 
all the way down the stairs and on a portion of these bottom stairs and 

163 also, to answer the other question, there is an electric light 
directly over head, over this last riser and a button on the side or a 
switch plate on the side to turn it on. 

Q. Can you tell me whether or not, while you were there in 
November, 1955, and as near as November 29, 1955, as you can place 
it, whether or not that light was in operation and whether or not the 
switch was in operation; that is, whether, if you turned the switch on, 
the light would turn on? A. In my experience, they have always been 
in operation, both the switch and the light. 

Q. Mr. Tillinghast, when you were using the premises in 
November, 1955, and about the time of November 29, 1955, did you 
observe whether, when that light was turned on right over the bottom 
three steps there, did you observe the condition of lighting that was 
given by turning on that light? A. Yes. 

Q. Will you tell us that? A. It completely illuminated the 
stair. Now, you are speaking of the one right directly over these 
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risers? : 
Q. Yes, the one you referredto. A. It completely illumi- 
nated, as far as I could say, it very abundantly illuminated it. 

Q. Mr. Tillinghast, what is your occupation or profession? 


164 A. Iam a graduate engineer, Bachelor of Science in Civil 
Engineering from Lehigh University. Did you say qualifications? 
ae * * * , 
171 Q. Mr. Tillinghast, you have identified this picture which is 


marked Defendant's Exhibit No. 1 as representing the bottom three 
risers of the stairway and a switch on the wall which you said controlled 
the light directly over the landing, is that correct? A. Yes. 

Q. Can you tell us, if you know, how far above the landing, 
that is, the place where one stood, what was the height of that switch 
from that landing? A. Well, it is a normal height. I would say that 
that switch was about three feet above the landing elevation. 

* * * * 

172 THE COURT: Very well. 

If you stood in the center of this platform, how near would the 
switch be to you, not your hand, but if you were just standing in the 
center of this platform? 

THE WITNESS: I would say it would be within, — 16 
inches, if you stood directly in the center of the platform. 


* * * * 
184 CHARGE TO THE JURY 

THE COURT: : 

* * * x 


It is without dispute that on or about November 29, in the year 
1955, the plaintiff, Mrs. Chapman, was living in the home of the 
defendant, Miss Lewis, at 2027 P Street, Northwest, in this city, and 
that while Mrs. Chapman was on a stairway leading to the first floor, 
she fell and broke bones in her wrist. | 

This case is what is commonly known as a negligence suit. By 
that is meant that the plaintiff, Mrs. Chapman, bases her claim to 
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damages upon the charge of negligence on the part of Miss Lewis. 


She says that negligence on the part of Miss Lewis was the proximate 
cause of her fall and injuries. Specifically, she says that the stairway 
was not adequately lighted and that, as a result, she was caused to fall 
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and suffer injuries. 
On the other hand, Miss Lewis denies that she was negligent 


and she asserts the affirmative defense known as contributory negli- 


gence. She says that Mrs. Chapman was negligent and that such negli- 


gence helped to proximately cause the injuries of which Mrs. Chapman 
complains. Specifically, Miss Lewis says that Mrs. Chapman failed 
to switch on the light at the platform near the steps where she fell. 


Mrs. Chapman, on the other hand, denies that she was contribu- 


torily negligent. 
* * * x 
194 At the request of the plaintiff's attorney, I call your attention 


to certain housing regulations which have been promulgated for the 
District of Columbia. I shall now read to you from Section 1102, sub- 
division (r r): 
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"A 'Rooming House’ means any building or part thereof, 
other than a hotel, containing sleeping accommodations occupied 
for a consideration by or offered for occupancy for a considera- 
tion to five or more persons who are not members of the immedi- 
ate family of the owner or lessee of such building or part thereof 
and which accommodations are not under the exclusive control 
of the occupants thereof." 

I shall now read to you Section 2409: 

"The hallways and stairways used in common by the 
occupants of more than one habitation and other common space 
shall have adequate lighting facilities in good condition at all 
times." 

I will now read to you Section 3204: 

"The artificial illumination of stairs and hallways shall 

be arranged and maintained to provide illumination from sunset 
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to sunrise and at other times when daylight does not provide 
illumination of an mas of at least six foot candles at the 


tread and floor level. 

That concludes the reading of the Regulations. 

You are told that these Regulations hinge on reasonableness as 
determined in the light of the surrounding circumstances in any given 
case. They do not attempt to set up the exact itialal and rigid stan- 
dards to be followed regardless of conditions. 

If you should find from the evidence that the lighting of the 
stairway provided by Miss Lewis on the day of the accident was inade- 
quate for lighting purposes and not up to the standard which a reason- 
ably prudent person would have maintained under the same or similar 
circumstances then, in that event,. you would find that Miss Lewis was 
negligent and, if you should further find that such negligence was the 
proximate cause of the plaintiff's fall and injuries, then your verdict 
would be for the plaintiff unless the defendant has established, by the 
weight of the evidence, the defense which she has set up of negligence 


196 on the part of the plaintiff and that such negligence contributed 
as the proximate cause of the fall and injuries of the plaintiff, 
* * * xe 
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STATEMENT OF QUESTIONS PRESENTED 


1. Appellee’s contributory negligence was 
properly submitted to the jury. | 


2. Testimony concerning the absence of light 
in the first-floor hallway under similar conditions was 


properly received in evidence. 


3. The housing regulations were properly 


admitted in evidence. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14, 421 


ELLEN LEWIS, , 
Appellant, 
Vv. 


ETHEL CHAPMAN, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT: 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


APPELLEE'S ADDITIONAL STATEMENT OF CASE 


Appellant's statement of the case omitted certain matters of 
evidence which are pertinent, and which are herein briefly stated. 


Before descending from the second floor, Appellee pushed the 
button on the second floor which should have caused a light on the first 
floor to go on. The light did not go on. (J.A. 30) When Appellee 
reached the landing, one or two steps above the first floor hall, she 
was in utter darkness, could not see the light switch at the landing, 
and said switch was forward from where she was standing and off of 
the steps. (J.A. 58) Storm doors of solid wood were closed at this 
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time and there were no windows to bring any light into the first floor 
hallway. (J.A. 11) Appellee assumed that she could step down easier 
than she could reach over to touch the light [switch]. (J. A. 57) 


Appellant had five rooms for rent, at least from the period from 
August, 1955 to and including November 29, 1955, although Appellant 
was not at all times successful in renting all of these rooms. (J. A. 124, 
125). 


STATUTES AND REGULATIONS INVOLVED 


Title 5, Sections 301 to 312 of the D.C. Code, 1951 Edition are 
not involved in this case since such sections relate solely to the instal- 
lation of fire escapes, fire proof doors and other matters with respect 
to fire hazards. 


The Housing Regulations cited in Appellant's Brief are applicable. 


SUMMARY OF ARGUMENT 


1. Appellant's negligence in failing to provide adequate illumina- 
tion now appears to be conceded. The main thrust of appellant's argu- 
ment is directed at appellee's contributory negligence. The issue of 
contributory negligence, admittedly a question of fact in most cases, 
was Submitted to the jury under instructions at least as favorable as the 
appellant had any right to request. 


2. Testimony showing the absence of light in the hallway two 
days after appellee's injury but under circumstances identical with those 
which existed at the time of the injury was properly admitted as cor- 
roborative of the appellee's testimony. 


3. Appellant's residence, by Appellant's own testimony, was a 
"rooming house" within the provision of the D.C. Housing Regulations 


and such regulations were properly admitted. 





ARGUMENT 


i. THE QUESTION OF CONTRIBUTORY NEGLIGENCE, 
PARTICULARLY UNDER THE FACTS OF THIS CASE, 
WAS ONE OF FACT FOR THE JURY 


The evidence on behalf of Appellee was as follows: | 

That during November, 1955, she occupied the second floor front 
room of Appellant's house; that at this time she was more than 70 years 
old (J.A. 6); that she pushed the button on the second floor which should 
have turned a light on in the first floor hall but that said light did not 
go on (J. A. 30); that when she descended the steps from the second 
floor to the first floor and reached a landing two steps above the first 
floor hall, she was in utter darkness, and could not see the light switch 
which controlled a light over the landing; that the light switch was for- 
ward of where she was standing on the landing (J. A. 58); and that she 
assumed she could step down easier than she could reach, over for the 
light [switch] (J. A. 57). | 


In view of foregoing testimony, the Court had no alternative but 
to submit to the jury the question of contributory negligence as one of 
fact. Moreover, the foregoing testimony provided ample support for the 
finding, implicit in the jury's verdict, that contributory negligence had 
not been established. ! 


tl. TESTIMONY CONCERNING THE ABSENCE OF LIGHT 
IN THE HALLWAY TWO DAYS AFTER THE INJURY 
BUT UNDER CIRCUMSTANCES IDENTICAL WITH CONDI- 
TIONS AT THE TIME OF INJURY WAS ERE eee 
ADMITTED IN EVIDENCE 


The Appellee had testified that at the time of her fall the solid 
storm doors were closed, there was no artificial illumination, and 
under these circumstances the first floor hallway was so dark that 
appellee could not see the switch at the landing. Miss Wolsoncroft's 
testimony was that in the early afternoon, two days after appellee's 


injury, she entered the same hallway, the storm doors were closed, 





4 
there was no artificial illumination on the first floor, and that under 
these circumstances the hallway was pitch dark, so dark that the wit- 
ness could not tell where she was. (J.A. 78). 


This testimony was offered and was admitted solely for the pur- 


pose of corroborating appellant's testimony respecting the darkness of 
the hallway in the absence of artificial light. Since there is no conten- 
tion that the electric lights were lit at the time of appellee's fall, this 
testimony was plainly admissible. Altemus v. Talmadge, 61 App.D.C. 
148, 58 F.2d 874, which was cited by Appellant. 


I. SECTIONS 1102, (rr), 2409, AND 3204 OF THE 
HOUSING REGULATIONS WERE PROPERLY 
ADMITTED IN EVIDENCE 


At the pretrial hearing it was stipulated (J.A. 205) that pertinent 
Housing Regulations may be received in evidence without formal proof. 
Had this stipulation not been made, plaintiff would have shown that the 
regulations received in evidence were officially published in the 
Washington Post and Times Herald on August 16, 1955. The defendant's 
own testimony showed that from August to November, 1955, she offered 
for occupancy for a consideration to five or more persons not members 
of her immediate family sleeping accommodations. Hence the regu- 
lations became clearly applicable. Counsel for Appellee felt that Ap- 
pellee was entitled to a charge that these regulations were binding. 
However, the Court did not give such charge but instructed the jury that 
the regulations hinged on reasonableness as determined from the cir- 
cumstances and did not set up a precise and rigid standard (J. A. 195). 
Appellant certainly was not entitled to any more favorable instruction 
with respect to these regulations. 





5 : 
It is respectfully submitted that there is no evidence of error by 
the trial Court and the judgment should be affirmed. | 


JOSEPH D. BULMAN 
SIDNEY M. GOLDSTEIN 
LEO N. McGUIRE 
800 Woodward Building 
Washington, D. C. 


Attorneys for Appellee. 


